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(A)

ffierSiqr<,3rqo' (3rfi-e-),rgd-c 6rrr crFd /
Passed by Sh Ak}lilesh Kumar,Commissioner (Appeals),Rajkot,

3rrR i{q-m/ {$6 s{rg-6/ J,Trg6/ 11-{r{6 34TTn, i+q TFrr( ,J6/ t-{rfi{/qq qit{r6,{,{rm6t / qrr{lTr / .Titl}urcr ar{r

srGBr qrft Xq flt{r t Vft-d: /
Arising out ofabove mentioned OIO issued by Additio nal /ro int/ D e puty/Assistant Commissioner, Central Excise/ST / 0ST, Raikot

/ lamnagar / 6andh'dham :

3T{li.6dt&cF-ff& fi qrq qFi 'rfl /Nane & Address of theAppellant&Respondent:-

M/s. Sunbeam Ceramic Pvt Ltd (8-A, National Highway, Dhuva), Taluka- Wa8kaner, Dist: Morbi, .

ss qTt?rr3{+{t + 6{Eld +t€ qft ffiita 4{t} } -rtrr;r rrfltf+rF f slF"}srsr * e-s8r +rfr., Trn, 6, F6fl t. /
Any peison bggneved by Lhis Ordcr-in-Appeal fiay file an appeal to the €ppropriate author'ity in l}le following
way.

eft1 rtF+-fidFr r+rl( qI.6 (rq s{rfi ffiqtq j-clfiaF(gr-fi vtd i{qH, 6-+lq T(gl{ lJ?.6 3ftlFllrq,1944 6I ?rro 35B 6 q td
1'* fri qfuft+r, t gq+ ft sm eo t ii f-d ffifud q-.n ff m r+'ft t rl
Appeal to Customs. Excise & Service Tax Appeuate Tribunal under Section 35B of CEA. 1944 / Under Section 86
ol fhe Finance Act, '1994 an appea.l lies to:- '

flfiarur q;qiq_t {Efu{ qt-qrr{ ffEr qfq, A*a 3tqr*r sfq qd, +{rfr. sffiq rqrld-6{"r ft ft+s +6, }€ qf+ 
=i 2,

sI{' +' TiT, Ti i-dt, +t +t rrr-tt qr€q 
r /

The specral bench of Customs, Excise & Service Tax Appellate Tribunal of Wesl Block No. 2, R.K. Puram. New
Delhiin all matters relaling to elassificalion and valuatitrir.

Jr+m qHa 1161 d a-6rrr rrrT 3[fft * lr"Ir{T +q qf irffi dTrr er6,+ftq iiqrE 116 ni t-<r+r qffta qrqQ-rrq tR);Ft
qfEq ffir,r.frBi,lBfrq a-q, a.Eqr4r !-{i 3,'qra, irarrqwr" 3r"6tr+ffardrq.Brrr/'
To t}le West regonal bench of Customs, Excise & Service Tax Appellale Tribunal (CESTAT) al, 2.d Floor,
Bhauma.h Bhawdi, Asarwa Ahmedabad 380016rn case of appeals othei than as mentionld in para lia) above

a{ffiq qr{rftrr(gr h qcer 3rft{ sffid {(i 6 ft[ h*q-rrnE qrq rr{rq)1M. 2001. + ft{q 6 4 ,T,t-( Buiftd f+r.ri
vqz EA-3 fi qr yffrd i-{d ftiqr vtifi flR{ rc-{t i +,c t Fct{ cR t qrq, :rri--:'cla tr.6-ff ctr,qrq ft ci,t ift' a'nqr',r{r
qql{r. 6cE 5 qrq qr g{S {c.5 qrcl tcE qI 50 flq t.crr T+ 3rrrilT 50 qTE 6qrl t i{trl+-l fqst: 1.000/- E[4. 5 000/- 6cq
f'€r i0.000/- nct +r Mftt qc-r crq ff yft dqr +ti Rstftr qrq 6r {'r r{. driiifr qSffiq -qraiB-rtsr ft imn + ffir{i
<f{€R + {Fi + Erfi * qr4Ftri-r ed* +s arr qrft rwft-* *+ sfu rm B-{r qr+r qrBE r ridfrf, TrE sr q'rdn. ifi ff T{
:fql^i B-tr srftq q-6r !'ifur aIffiq {r+r1.il6'q ff snet Frt ti q.rt qt{T f+ qii+O} ftq uri+i-w * dv Sob/-r'rr 6I
fi"lt-d {o{ qqr 6-c{r Etlr | /
The aDpeal to the AoDellate Tribuna.l shall be filed rn auadruDhcate in form EA-3 / as Drescribed under Rule 6 of
Centr?, Excise lAdrieall Rules. 200) and shal be acco'moanied aeainst ohe wtich at least should be
accompanied bv a' fee of Rs. L000/- Rs.S000/-. -Rs.10.000/- where anount o[
du tyddmard / in tefest / penal tv / refu nd is upto 5 Lac., 5 Lac to 50 Lac and above 50'Lac resDectivelv in the form
of ciossed berk drafl h fav6ur of Asst. Resistral of branch of arlv nominated Dublic secl6r banli ot the Dla(e
where the bench of any nominated public sEclor bar < ot the place'where the be'nch of the Tnbunal is situared.
Application made for gianl of stay shall be accompanied by a lee of Rs. 500/ -
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(ii)

(iil)

{lt)

ffi meH HPAf ffi *M ffi Fffi y##'"lr\H'# It+q BH
smtdrd Efif 

"TEq) 
vt firi q6Ts rc qs, cli i mq, $rrt{r{rfrctq,qrnfifir-}t' {rnn-r {rTr {qhr,6,rq 5 rnq,n -'p-q

fc.E Ffis 6urr qr^so5rc 6qn- T{ s-?m 50,rq Frnr t 3rttr+ B 1l i-qrr, I,q00/. x.lt, S,0Q0/ Eq-r-3t!c;rr 10,000/_ ]rl]" sJ
Hq]tH qm eri6 fit Tlil TTs fir Fl'Jltl{ ,ri6 6r qrlff{. 4firld 3TqFtl4 rqr{rtd6{vr tl cnqr 6 sFrr6 {fier 6 {rq E ti{T rtr
qEifti-{ iZ ? A'd o qrtl. irr'Grd ++ sf+z arq E-cr ar+r qB,' r qrlfa Emz rr rfl-fia . +6 * Tq cn'o it * qrG1' rir
Td0-r ri'ftryo .qrmflqlq fr e-'c. Err t I ajrz erfsr 1A +i*rjt ftn:,r*..n 
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(iii)

(iv)
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(vi)

(i')

(D)

lli)

Ei ,rfuF {q.199-a fr err,r so ff Tc-unii (2) qr{ GA) + rrflia Ti-fr .ift r+{. +qr6' liffi, r99t + fi{q 9(2) \.aq(2Al *, r- Fidf-n Tq{ S.T.-7 c +I Tr {+rrt lr{ -rq6 qrq xr{;s. ,*-etq n=qra eF:6 x-,Fr 3rrlr+ f3rqt{). -dtq Tf,II( ?!Eif dRI
crtri ,ri,r fi sFrqt iTtr + (JTi i eE qF yqifqf tsxft {rBE) liF qrffi ar.r 

-F*qfi 
3tr{$- }"rrEt ]ci{rfi. iffiq r.qi< ,rfrl

+{ra.,. n1 ,rffia qrqfd-{-v. q+ rr}Ti r.J 6ri +- t+ior }a qri 'er+rr {i"rFt r{t rrq t r+'r +-fr ffi , 
7

Ihe appeal Llndcr sub secLron (2j and (2A) ol the se( tion 86 the Finance Acr l99a,shall be ltled ln For ST.7 as
I)resr rrh.d under Rule I (2) & q(2Al of Lhe Servrce T&\ Rules, 1994 ard shall be a(companred bv a copv of order
hf Commrsston"r Cenual'Excrse oi Commrssroner, CFntral Ex.ise (Appeals) {on( of \i,hlch shell be'd cerrrfred
(opy) and (opl of dre order passed by Lhe CommissronerauthorizinE the Assrslant CommrssronFr or Deprriy
Commissroner of CenLral Ex(ise/ Scrvice Tax to fiie dre aDDedl belorelhe AoDetlare Trrbunal
4fm ,f:4, {drq T{" ,tq *i #, ,rffirq rritr+;,.1 frqe r * cl=i qtnqf + q-qE q H.q rs< rrq ,rlirt{trq tc44 *J trr.t
is-.e, i. Hi, + 4l Rrq iTfuG-{q, t994 fi uFr 83 + rrr{r ir+rrr qFr rfl ar.I 6i 

'rE t, iq sArr'+ cR 3rfftq yrfuq?',r c
3rfta rri <w srra*epn/t-sr q ch I l0 q,rd (roeo), 'r-s^Eirr \ra {qlir ffi t, qr qql"r, rq +{q ryt+r ffic l, Tr
'{rFIIa tf{l n-rq, a,H B EE qr.I f 3r 14 qEn tF -ir{ ar+f 1rfiea tu fin ?, f'E nct i 3rtf{ r;it

+di,r -rryl< ,I;+-\rq +arr. + d< 'rm Frn .m rg"+r n {+H ,nfuq B

hl llrq 1I Br4lr i< '6qirit ir+ rqr fi fr .16 rrm{ .rfrl
{int ffie qcr 1Mt 6 ft{q 6+ 3iTri( a! -d-q
:qrr+q6fu6c$r.rrrratrr+ffirE(4.2)r'ftEl-{c2014+]Iti{tTJM3rffiqrrlfft*qce'G-qFrfF
qrrra rfr frq x{i{ acl -{FI rE i:irl

For an appeal to be f ed belore l}Ie CESTAT, under Secdon 35F of thc Central Excise Acr, 1944 whrcl) rs also
made aDDlcable to Serulce Tax u nder Secdon 83 of the Frnance A( t. 1994 . a-n aDDeal asarnst this order shall he
before th'e Tribunal on paymenl of I0qo of the dury demanded whera duly or duiy and p-enalty are rn drspute, o,
Denaltv, where penaltv alonp is in dispure, provided the amount of pre deposit payable would be sublact lo a
beihndof Rs. 1d Croret,

Under Central Excise and Sen'1ce Tax, "Duty Demanded" shall include :

(ll amounr determined undel Section I I D:
liil amount oferroneous Cenvat Credit raken;
iiii) amount payable under Rule 6 olthe Cenv'at Credit Rules

provrded further tllal lhe provislons of l]rs Se.uon shall no( aDDlv ro the stav aDohcaEon and aDDeals
pendrng before anv appella(e authbrity pnor to the commencemenr of rie Futarce (No:21 ALl, 2014.

si? lrr- 6 i{+ Tfq-; qrr; n. Tfri;rqrsra A t {rq {r ffi 6rrrrl i{ r]RR .re }. qr(-rEn i +{r{ fl G;fr s[q 6rrqr{ {r FB,
i6{i q{ Ssrr rI( i (rr lr{r, rt6.Erdn ;s et.rr, qr f}'fr rgr T{ i m isr.q? qrt :F r+Erq } et-n, ffr q;r.art rr irp
r5r. rrd q qr{ 6 +tr9[4 6 cTFn q r/
In caSi of any lo-ss of qoods. where the loss occurs in transit from a factorv Lo a warehouse or to sno*rer factorv
or from one -warehouse to another durin8 the course of processing of rh'e goods in a warehouse or in storag'e
whether in a factory or in a warehouse

{rqtqr6.ffi{Eqr+*.*M-a.r,.+Tqhhfurris1d6ilr,qwq-,1rr€}n*qrcqr"sya*ge1F*4*n'rri i,
TI lTr.l6qTF i+rtt 'rg 

qI ffi qt rtfi *t.Fil;t /
In case of rabate of dutv o[ excrse on eoods exDorred to a-nv counEv or Lemltorv outside lndra of on exclsablr
materral uspd ln !he mahufa.ture of thE p,oods wlllch are e45oned to-any counlrv or lerritory outslde Indla.

qI< -T I( VFfi 6I qlFIFI FFE FFTJ T]T'f, 6 q[tr{. igFJ qT qEFI iFT qT'T FFITiI FF:fl ITTI AI /
ln case ofgoods-erponed oLltside India eiport ro Nepal or Bhutan, wilhout pa).rnent ofduty.
qFrrE:r rigl< 6 -r T(l crq t rr.r l + r{(' iT qal rErE rq srt[rT{c (r4 TT+ iqfr{ yr4fifl 6 rd qrq 6I ,ri t *{ irg sl€{r
i ,,rq= tr4rqt I rr-r ft- j,{da-{q (a. 2J, Iq96 ff "r- Ioq + ,r,r fi-ra ff rr€ rftr :rr+r rrrriifild rr m a-re 

j] q'+,r fi-r
fi, lr7
Ciedit Df anv dutv allowed to be utihzed towards Da\,ment oI excise dlrw on frnal oroducts under t}le orovisrons
of this Acr o'r the-Rules made thEre under such o'rdtr is passed bv the Commissrbner {Appeals) on oi aJter, *re
date appornled under Sec. 109 ofthe Finarce (No.2) Act,1998

rrr-r *r+fi fi n'rfui Tra {,*r EA-8 i. ir fi h=^iq rcqrr-q ,rq r3{.i.mrffir.ZOOt + F+{q 9 + 3it4-d FiFfrE t. 6q
jl1",r + {tqq + 3 ElB+ 3iF1-d fi rrft srfu ri.r+tr "ftfi + m+ q-q qr(cr'< 3r{t{ xiq{r ff ft yftqr rdn ft T.fi qrB"r qr.r
fi Ifq r.qr" Tq i'tftqc. tqqq & !r.i 3s-EE $ Tfi Fslftd cf;q ff +<rc,fl i. {r&q t atr c' rn-o ff vft q+, fr nrff
qlHTr /
The abbve aoDhcation sha.ll be made m duohLate ln Form No. EA-8 as soecfied under Rule. 9 oI Central Ex(lse
tAooealsl Rriles. 2001 wiLhin 3 months Iiom *re date on which the drder sousht to be hooealed aaainsl is
io'nimunrcated and shall be accomoanied bv two coDres each of the OIO and OrdEr-ln-ArrDeal. lI shoula also be
accompanied 6i a copv of TR-6 Ctiallan eviilencrn['pavmini of piisair6Cd lee aipresiiiEeri undei SCitron 35
EE otCEA, 1944, under Maior Head ofAccounL "' -

'rrfrcIvl ari<a + srq Erqiifud F{trifa-d qrE *r 
"rflqdT 

*r qr*r qrfan 
r

*<l ,iqt -rq q+ trc <qq qr r-q 6q ET'ir €qq 200 / - 6r [rrdn Fd'qr q rt '{ti daq r6c q6 ;n6 rca ir ;rra n +r r,rq
IOO0 -/ {T qrr r{ ii$ql qrtrt
The revisioi applcation shall be accompajued bv a fee of Rs. 200/- where tie amount mvolved in RuDecs One
Lac or less antlRs. 1000/ where the arirounl in'iolvcd is more thah Rupees One Lac.

qR rq ,{re?r i fi'g qq qteit 6r {qrser * tir ra}+ rr qt{r+ iar, rTq {r q.rdr;r :c-+sarriTfufiTr+rqrftrqq d-q a *m rn
'fi fi ftrcT qA 6Fii'{qi + fur {4rFqft 3${t'.rqri}r,.rr + ,'+ 3rfu"qr **rq --+r< fr u+ xt*r ft.qr mr i r / tn Last
if rhe oidei covers varrous lmbiri ot iirder in orrprnall Iei tor editr o.t.o. lrri,utd te baril in Lhe'aiiriiaril
manner. norwi*rstandine the facl that the one aooeZl to the Aooellant Tnbunal or *re one aDDlicarron ro the
eantt Gani. as rhi Cas'e may 6i,li frttea io aii5i'd s;rrptoila r[6rl rl Fxir srn! Rs.- t-iat<I-'iee 'oTns.- t 0o I . Toi

4,rrqttlh qrq.1qq T4 r.f}f+rq, r szs, s 3r$*-1 ft:r5ET.{ i{ra* qs errra 3n}er fr cFd q. fterlfte o.so lv} +r <tqrrq
cfq lzF$"d 4rn 6raT qrrFnr /
One coDv of aDDlication or O.l.O. as t})e case Bav be. ard t}le order of rhe adrudicaune au*loflw sha.ll bear a
court fie slamu of Rs.6.50 as prescribed under Schedule-l in terms of l}re Courl Fee Act) q75, as lmended.

trrln -rFs. ffi.q l"!I< {E rr{ +dr+, 3r,jdr-q qrmD-.q,',r (6ni Afu) ftqlrrqdr. Iq82 t 4Frr ga r'< raFtra e-r.ir *
qfuqn -i 

' ffuti fl rtr fr tqra vrsfi-{ f}'fl Tr{r I I
Atteqtion is also illvite! !o the rules covelrul lhese alrd other related marters contained in the Customs, Excise
and Service Appellate Tnbunal (Procedure) Rules, Iq82.

lg 3{ffiq qr@ di lt{" erP<.q +-.i t dafk anrd, ARld 3fr. a*{-q rrEm-ii + RI, 3rfi-{rfr RqFfu nq{F"'.
w\rw.cbec.sov.m 4l AIe sfr i I /
For the elaborate, delarled and latesl provisrons relatinA lo fiInR of appeal lo the higher appellare aurho.iry, the
appellanl may refer lo thp Deparlmental websitp w1mv.c'6e..Rov.in
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Appeat I'loi V2l21, 24/RN /202i

The betow mentioned appeats have been fited by the Appet[ants

(hereinafter referred to os "Appeltant No. '1 and Appeltant No. 2", as detailed in

TabLe betow) against Order-in-Originat No. 02lBB/ACl2020-21 dated 11.01 .2021

lhereinafter referred to os 'impugned order') passed by the Assistant

Commissioner, Central GST Division, Morbi-ll, Rajkot Commissionerate

(hereinafter referred to as 'adjudicating authority') : -

Name & Address of the
A eItant

Shri Bharatbhai R. Kasundra,

Director,
M/s Sunbeam Ceramic Pvt.

Ltd., 8-A-NationaI Highway,

Dhuva - 363 621 ,

Ta[uka: Wankaner
District- Morbi

2. The facts of the case, in brief, are that Appeltant No. 1 was engaged in

manufacture of excisabte goods i.e. Ceramic Floor Tites fatling under ChaprLer

Sub Heading No. 69089090 of the Central Excise Tariff Act, 1985 and was hotding

Central Excise Registration No. AADCS0102KXM001 . lntetligence gathered by the

Directorate General of Central Excise lntettigence, Zonal Unit, Ahmedabad

indicated that various Ti[e manufacturers of Morbi were indutged in malpractices

in connivance with Shroffs / Brokers and thereby engaged in targe scale evasion

of Centra[ Excise duty. Simultaneous searches were carried out on 22.12.2015 at

the premises of Shroffs in Rajkot and Morbi and vario,-rs incriririnating documents

were seized. On scrutiny of said documents and Statements tendered by the said

Shroffs, it was revealed that huge amounts of cash were depcsited from atl over

lndia into bank accounts managed by said Shroffs and such cash amounts were

passed on to Ti[e Manufacturers through Brokers/lvliddtemen / Cash Hanrjters.

Subsequentty, simultaneous searches were carried out on 23.12.2015 and

31 .12.2015 at the premises of Brokers/Middlemeni Cash Handters engaged by the

T'i[e manufacturers and certain incriminating documents were seized.

7.1 lnvestigation carried out reveated that the Shroffs opened bank accounts

iri the names of their firms and passed on the bank account detaits lo Tite

manufacturers through their Brokers/Middlemen. The Tite nranufacturers further

ilasseit on the bank account detaits to their customers/ bu),ers to deposit the

"' 
Page 3 of 2o/,
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Appeal Noi V2l21, 74/RAJ/2021

cash in respect of the goods sotd to them without bitls into these accounts. After

depositing the cash, the customers used to inform the Tite manufacturers, who

in turn woutd inform the Brokers or directly to the Shroffs. Detaits of such cash

deposit. atong with the copies of pay-in-slips were communicated to the

rnanufacturers by the Customers. The Shroffs on confirming the receipt of the

cash in their bank accounts, passed on the cash to the Brokers after deducting

their commission from it. The Brokers further handed over the cash to the Tites

manufacturers after deducting their commission. This way the sale proceeds of

an illicit transaction was routed from buyers of goods to Tites manufacturers

through Shroffs and Brokers.

?.?. During scrutiny of documents seized from the office premises of M/s K.N.

Brothers / Shree Ambaji Enterprise, Rajkot, a[[ Shroffs, and Shri Pravin Shirvi, a

broker, it was reveated that the said Shroffs had received total amount of

Rs.1 ,51 ,29,940l- in their bank account during the period from Aprit,2014 to

December, 2015 and which were handed over to Shri Pravin Shirvi and other cash

handlers based in Morbi, which in turn was passed on to the Appeltant No.1, in

cash through Shri Pravin Shirvi, a broker. The said amount was alteged to be sate

proceeds of goods removed clandestine[y by Appettant No.1 .

3. Show Cause Notice No. DGGI/AZU/Gr-D/36-17/20'19-20 dated 06.05.2019

was issued to Appettant No. 1 catting them to show cause as to why Central

Excise duty of Rs.18,91,263l- should not be demanded and recovered from them

under proviso to Section 11A(4) of the Centrat Excise Act,1944 (hereinofter

referred to as "Act") atong with interest under Section '1 1AA of the Act and atso

proposing imposition of penatty under Section 11AC of the Act. The Show Cause

Notice atso proposed imposition of penatty upon Appettant No.2 under Rute

26(1) of the Central Excise Rutes, 2002.

3.1 The above said Show Cause Nbtice was adjudicated vide the impugned

order which confirmed Central Excise duty of Rs.18,91 ,263/- under Section

11A(4) atong with interest under Section 11AA of the Act and imposed penatty of

Rs.18,91 ,263/- under Section 11AC of the Act upon Appettant No. 'l with option

of reduced penalty as envisaged under provisions of Section 11AC of the Act. The

impugned order atso imposed penalty of Rs.5,00,000/- upon Appeltant No. 2

under Rule 26(11 oI the Rules.

4. Being aggrieved with the impugned order, Appeltants No. 1 and 2 have

preferred appeals on various grounds, inter alia, as below:-

/^{

\-
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Appeat No: v2l23, 24/ RN / 2021

Appellant No, 1 :-

(i)

(ii )

(iv)

The adjudicating authority has retied upon Statements of Shroff,

Middteman /Broker and Partners white confirming the demand raised in

the show cause notice. However, the adjudicating authority has passed

the order without a[lowing cross examination of DepartmentaI

witnesses in spite of specific request made for the same. lt is settled

position of law that any statement recorded under Section 14 of the

Centrat Excise Act, 1944 can be admitted as evidence only when its

authenticity is estabtished under provisions of Section 9D(1) of the Act

and relied upon foltowing case [aws:

(a) J.K. Cigarettes Ltd. Vs. CCE - 2009 (244ELr 189 (Det).

(b) M/s Jindal Drugs Pvt Ltd - 7016 (340) E.L.T. 67 (P & H)

(c) Ambika lnternational - 2018 (361 )E.L.f. 90 (P e H)

(d) G-Tech lndustries - 2016 (339) E.L.T. 209 (P E H)

(e) Andaman Timber lndustries -2015-TIOL-255-SC-CX

(f) Parmarth lron Pvt. Ltd - 2010 (255) E.1.T.496 (Att.)

ln view of the provisions of Section 9D of the Centrat Excise Act, 1944

and settted position of taw by way of above referred judgments, since

cross examination of departmental witnesses were not allowed their

statements cannot be retied upon white passing the order and

determining the duty amount payable by it. Especiatty when, there is

no other evidence except so cat[ed oral evidences in the form of those

statements and un-authenticated third party private records.

Therefore, in view of the above, impugned order passed by the

tearned Assistant Commissioner is liabte to be set aside on this ground

too.

That it is settted position of law that passing order without furnishing

retied upon documents amounts to violation of principte of natural

justice and such order is liabte to be aside on this ground too; that

they retied upon the fottowing decisions:

a. Rajam lndustries Pvt. Ltd. V/s. Addt DG, DGCI, Chennai - 2010 (255)

ELT 161 (Mad. )

b. Parmarth lron Pvt. Ltd. V/s. CCE-I - 2020 (255) ELT 496 (Att)

c. Videocon lnternational Ltd. V/s. Commr. Of Cus. (lmport), Mumbai

- 2010 (250) ELT 553 (Tri. Mumbai)

That the adjudicating authority has not neutralty evatuated the

evidences as wet[ as submission made by it but heavi[y re(ied upon the

general statements of Shroff, Middleman/Broker, statement of partner

as wetl as onty scan copy of private records of Shri Pravin Shirvi and K.

N. Brothers reproduced in the SCN. He has not seen that the partner

3
4
A
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had retracted his statement by executing affidavit before notary as

discussed in repty submitted to him on 30.06.2020. He has not even

cared to see that whether such general statements are corresponding

to the documents or otherwise.

That root cause of investigation which lead to demand of Central

Excise duty viz. Bank Statements of various bank accounts (tike 8

Scanned lmages at page B to 15 of the SCN) referred in Statement

dated 23.12.2015 of Shri Latit Ashumal Gangawani, Actual Owner of

M/s. K. N. Brothers, Rajkot, and atso other bank accounts referred in

Annexure - A to the SCN are neither supptied with SCN nor retied upon

for demanding the duty. The same are neither seized from the

premises of M/s. K. N. Brother nor produced by any of the person viz.

owner of M/s K.N. Brother during recording of their statements. When

the source of the amount received by the Shroff is not retied upon,

how documents of middtempn/broker can be relied upon? Certainly,

same cannot be retied upon as Annexure - A is said to have been

prepared on the basis of said two documents viz. Bank Statements of

Shroff based at Rajkot and Daity Sheets maintained by the

middtemen / brokers of Morbi. ln absence of retying upon proof of

receipt of fund by Shroff, it cannot be presumed that

middlemen/brokers had received the funds which were distributed to

ti[e manufacturer.

That the adjudicating authority based on the scan copy of certain bank

accounts of Shroff and scan copy of private records of

middleman/broker and general statements of Shroff and middteman/

broker tried to discard vital discrepancies raised by the appetlant

without any cogent grounds. There is no link between the bank

accounts of Shroff and private records of middteman / broker.

Therefore, in absence of receipt of cash by the Shroff, link of such

payment to middleman/broker and payment of cash to appettant, it is

erroneous to uphold the attegations against appettant. He not onty

faited to judge the attegations, documentary evidences and defence

neutratty but atso faited as quasi-judiciat authority and foltowing

principal of natural justice by passing speaking order as wetl as

fottowing judicial discipline too. Therefore, impugned order passed by

him is iiabte to be set aside on this ground too.

That the investigation has prepared Annexure - A to the SCN based on

1t[e--private records of Shri Parvin Shirui i.e. loose papers wherein

'. wherever "Sabi" is written are considered as entries of appettant.

(vii)

Page 6 of 20

(v)

q



(viii)

(ix)

Appeat No: V2l23, 24/R J /2021

Thus, the adjudicating authority simply based on the scan copy of few

pages of such private record of Pravin Shirvi's reproduced in the SCN

and said vague statements uphetd the at[egations. Therefore, order

passed by him is liable to be set aside on this ground too.

That the Annexure-A to show cause notice is comprising of 15 cotumns

and said to have been prepared on the basis of bank statements of

various accounts of M/s. K N Erothers, Rajkot (Cotumn '1 to B) and

records recovered from the broker viz. Shri Pravinbhai, Morbi (Cotumn

9 to '15); that Column 4 shows that details of bank account in the name

of Shree Ambaji Enterprise for 139 (1 to 139) entries for the period

from 18.04.2014 to 28.07.2015 and KN Brothers for 55 (140 to 194)

entries for the period from 30.07.201 5 lo 21 .17.2015; that Cotumn 10

shows that the detaits of cash paid to the authorised person of M/s.

Ramoji Ceramics and not to the person of the appettan! that Cotumn

12 does not give any reference of Panchnama under which the seized

documents A1 to A5 mentioned therein but it may be Panchnama

dated 23.12.2015 drawn at the premises of Shri Pravin S. Shirvi at

Morbi (5r. No. 08 of the Annexure- RUD to the SCN); however the said

Panchnama nowhere states seizure of such documents bearing number

41 to A5. ; that Column No. 11 bears the heading "Name of the person

of authorised person of the manufacturer, who coltected the case from

the middteman in Gujarati "Sabi" but neither any statement inctuding

statement of so catled middteman Shri Pravin Shrvi or Panchnama

states that "SABI" was the name of person of the appeltant;

That according to the investigation the middleman / broker Shri Pravin

Shrvi Morbi in his statement he had given name of person who was

collecting cash from him was "Sabi" for appettant; that though he had

nowhere deposed that "Sabi" is short name of the "Sunbeam"; that it

is inferred by the investigation at various ptaces in the show cause

notice; that Shri Bharat R Kasundra, Director of the appe[tant, in his

statement dated24.04.2019 inter atia.deposed that he knew the Shri

Pravinbhai of Morbi but he had not received any cash from him; he

atso deposed that he was the owner of mobile No. 9825052244,

however he did not know who is known as "Sabi"; that in their office

nobody is known in the name of "Sabi"; that he a[so deposed that he

was not aware of any such cash receipts by their company from Shri

Pravinbhai as they had never deatt with him; that he atso deposed that

against the supply of goods to atl their dealers, they received the

Page 7 of 20
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payments through cheques/RTGS/NEFT through Bank of lndia, Morbi

Branch; that he was shown a work sheet showing duty tiabitity

amounting to Rs.18,91 ,263l- prepared based on the documents sized

from the possession of Shri Pravinbhai, in this regard, he deposed that

he had seen the said worksheet / annexure but he was sorry and he did

not agree with the said work sheet as the same was prepared based on

the statements and documents of Shri Pravinbhai with whom they had

never deatt with in the course business.

That in the entire case except for so catted evidences of receipt of

money from the buyers of tites that too without identity of buyers of

the goods as we[[ as identity of receiver of such cash from the

middteman, no other evidence of manufacture of tites, procurement of

raw materials including fuel and power for manufacture of tites,

deptoyment of staff, manufacture, transportation of raw materials as

wetl as finished goods, payment to a[[ including raw material supptiers,

transporters etc. in cash, no inculpatory statement of manufacturer

viz. appettant, no statement of any of buyer, no statement of

transporters who transported raw materiats, who transported finished

goods etc. are relied upon or even avbitabte. lt is settted position of

law that in absence of such evidences, grave atlegations ctandestine

removal cannot sustain. lt is atso settled position of law that grave

attegation of ctandestine removal cannot sustain on the basis of

assumption and presumption and retied upon fottowing case [aws:

(a) Synergy Steels Ltd.- 2020 (372) Elf 129 (Tri. - Det.)
(b) Savitri Concast Ltd. - 201 5 (329) ELT 213 (Tri. - Det.)

(c) Aswani & Co. ' 7015 (327\ ELT 81 (Tri. - Det.)

(d) Shiv PrasadMitts Pvt. Ltd, - 201 5 (329) ELT250 (Tri.'Det.)
(e) Shree Maruti Fabrics - 1014 (311) ELT 345 (Tri. - Ahmd.)

That it is not a matter of dispute that Tites were notified at Sr. No. 58

and 59 under Notification No. 49l2008-C.E.(N.T.) dated 24.12.2008 as

amended issued under Section 4A of the Central Excise Acl, 19M.

Accordingly, as provided under Section 4A ibid duty of excise was

payabte on the retail sale price dectared on the goods Less permissibte

abatement @ 45%. Thus, duty of excise was payabte @ 12.36% (upto

28.02.2015\ and @ 12.50% with effect from 01 .03.2015 on the 55% of

retail sate price (RSP/MRP) dectared on the goods/packages. That the

investigation has nowhere made any attempt to find out actual

quantity of tites manufactured and cteared ctandestinely. No attempt

was made to know whether goods were cleared with dectaration of

RSP/MRP or without declardtion of RSP/MRP on the goods/packages.

Page 8 of 20
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(xii)

There is no evidence adduced in the impugned show cause notice

about any case booked by the metrotogy department of various states

across lndia against appetlant or other tite manufacturers that goods

were sotd by it without dectaring RSP/MRP. Though there is no

evidence of manufacture and ctearance of goods that too without

dectaration of RSP/MRP it is not only alteged but atso duty is assessed

considering the so catled atteged reatised vatue as abated value

without any [ega[ backing. Neither Section 4A ibid nor rutes made

there under provides tike that to assess duty by taking reatised vatue

or transaction value as abated vatue and the investigation has faited to

fo[tow the said provisions. Therefore, sake of argument it is presumed

that if RSP/MRP was not dectared on packages then atso it has to be

determined in the prescribed manner i.e. as per Section 4A(4) read

with Rule 4(i) of Centrat Excise (Determination of Retail Sate Price of

Excisable Goods) Rutes, 2008 and not by any other manner. As per the

said provisions, highest of the RSP/MRP dectared on the goods during

the previous or succeeding months is to be taken for the purpose of

assessment and in absence of other details of quantity. etc. such

realised vatue duty cannot be quantified. ln any case duty has to be

calculated after allowing abatement @ 45%.

That att the attegations are basetess and totatty unsubstantiated,

therefore, question of atteged suppression of facts etc. also does not

arise. None of the situation suppression of facts, witful mis-statement,

fraud, cottusion etc. as stated in Section '11A(4) of the Central Excise

Act, 1944 exists in the instant case but it is alleged suppression of

facts in the impugned notice based on the above referred general

attegation.

Appe[[ant No.2

(i) That his company has atready fited an appeal against the impugned

order and as per submission made therein the impugned erroneous

order is tiabte to be set aside in timine and therefore , order

imposing penalty upon him is tiabte to be set aside;

(ii) That his statement recorded during investigation was not voluntary

and not as per their version is excutpatory as per the relevant

answers and therefore, a[[ the attegations made in impugned show

cause notice are totatty basetess and imagination of the

investigation;

w,
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That no penatty is impoiable upon him under Ru[e 26(1) of the

Central Excise Rutes, 2002, as there is no reason to betieve on his

part that goods were liabte to confiscation;

That no specific admission is recorded in his statement; that his

rote stated in show cause notice is far from the truth;

That there is no singte documentary evidence to sustain the

atlegations; that the seized documents are not at atl sustainabte as

evidence for the reasons detaited in repty fited by the Appettant

No. 1. lnvestigating Officers have not recorded statements of

buyers, transporter, supplier etc. Attegation of clandestine

manufacture and removal of goods itsetf is fatlacious.

That even duty demand has been worked out based on adverse

inference drawn by 'investigation from the seized documents which

itsetf are not sustainable evidence for various reasons discussed by

his company i.e. Appettant No.1 in their repty; that under the given

circumstances no penatty can be imposed upon the Appettant No.2

under Ru[e 26 ibid; that they retied upon the fottowing decisions:

(a) CCE Vs. Manoj Kumar Pani - 2020 (260) ELT 92 (Tri. Dethi)
(b) Aarti Steel lndustries Vs. CCE, 2010 (262) ELT 462 (Tri. Mumbai)
(c) Nirmat lnductomelt Pvt. Ltd. Vs. CCE - 2010 (259) ELT 243 (Tri.

Dethi)

That since in the instant case, it was admitted fact on record that

there was no knowtedge on the part of director which ctearty

revealed from his statement recorded;

ln view of above, no penatty is imposable upon him under Rute 26

of the Central Excise Rules, 2002.

5 Personal hearing in the matter was scheduted on 16.11 .20?-1 .Shri P. D.

Rachchh, Advocate, appeared on behalf of both the Appettants. He reiterated

the submissions made in appea[ memorandum and additional written submission

made during the personal hearing. ln additional submission, grounds raised in

appeal memorandum are reiterated.

6. I have carefutty gone through the facts of the case, the impugned order,

the appeat men-roranda and written as wetl as oral submissions made by the

Appettants. The issue to be decided is whether the impugned order, in the facts

of this case, confirming demand on Appetlant No. 1 and imposing penalty on

Appeltants No. 1 and 2 is correct, [ega[ and proper or not.

7. On perusal of records, lfind that an offence case was booked by the

qfficer, of' Diiectorate General of Centrat Excise lntettigence, Ahmedabad
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against Appetlant No. 1 for ctandestine removal of goods. Simuttaneous searches

carried out at the premises of Shroff / Brokers / Middtemen situated in Rajkot

and Morbi resutted in recovery of various incriminating documents indicating

huge amount of cash transactions. On the basis of investigation carried out by

the DGCEI, it was atteged that various Tite manufacturers of Morbi were indutged

in matpractices in connivance with Shroffs i Brokers and thereby engaged in

large scate evasion of Central Excise duty. During investigation, it was reveated

by the investigating officers that the Tite manufacturers sold goods without

payment of duty and cottected sate proceeds from their buyers in cash through

said Shroff/Brokers/ middlemen. As per the modus operandi unearthed by the

DGCEI, the Tite manufacturers passed on the bank account detaits of the Shroffs

to their. buyers with instructions to deiosit the cash in respect of the goods sold

to them without bitls into these accounts. After depositing the cash, the buyers

used to inform the Tite manufacturers, who in turn would inform the Brokers or

directly to the Shroffs. Detaits of such cash deposit atong with the copies of pay-

in-stips were communicated to the Tile manufacturers by the Customers. The

Shroffs on confirming the receipt of the cash in their bank accounts, passed on

the cash to the Brokers after deducting their commission from 'it. The Brokers

further handed over the cash to the Tile manufacturers after deducting their

commission. This way the sate proceeds was routed through Shroffs / Brokers/

middtemen.

8. I find from the case records that the DGCEI had covered 4 Shroffs and 4

brokers/ middtemen during investigation, which revealed that 186 manufacturers

were routing sate proceeds of itticit transactions from the said

Sh roffs/ Brokers/Middtemen. I find that the DGCEI has, inter alia, relied upon

evidences collected from the premises of Shri K.N. Brothers / Shree Ambaji

Enterprise, Rajkot, Shroff, and Shri Pravin Shirvi, Morbi, Broker, to altege

ctandestine removal of goods by the Appettant herein. lt is settted position of

law that in the case involving ctandestine removal of goods, initial burden of

proof is on the Department to prove the charges. Hence, it woutd be pertinent

to examine the said evidences gathered by the DGCEI and retied upon by the

adjudicating authority in the impugned order to confirm the demand of Central

Excise duty.

8,1. lfind that during search carried out at the office premises of M/s K.N.

Brothers, /Shree Ambaji Enterprise Rajkot, Shroff, on 22.12.7015, certain

private.records were seized. The said private records contained bank statements

of various bank accounts operated by M/s K.N. Brothers / Shree Arnbaji

fpftfprtG'najkot, sampte of which is reproduced in the Show Cause Notice. I

/, ,
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find that the said bank statements conta'ined deta'ils like particutars, deposit

amount, initiating branch code etc. Further, it was mentioned in handwritten

form the name of city from where the amount was deposited and code name of

concbrned middlemen/Broker to whom they had handed over the said cash

amount-

8.2. I have gone through the Statement of Shri Latit Ashumal Gangwani, Owner

of M/s K,N. Brothers / M/s. Shree Ambaji Enterprise, Raj kot recorded on

23.12.2015 under Section 14 of the Act. ln the said statement, Shri Lalit Ashuma[

Gangwani, inter olio, deposed that:

''Q.5 Please give details about your wolk in Mis Arnbaj i Enterprise, Rajkot

and M/s K.N. Brothers, Raikot.

A.5. ... ... We havc opened the above mentioned 9 bank accounts and give

the details of these accounts to the Middlemen localed in Morbi. These middle

men are rvorking on behalf of Tile Manul-acturers located in Morbi. These

Middler-nen then gives our Bank details to the Tiles Manufacturels of Morbi
who in turn further passes these details Io their Tiles dealers located all over

India. The Tiles dealers then deposit cash in these accounts as per the

instluclion of 1he ceramic Tiles Manut'actulers who in turn infonn the

lr4idcllemeir. The Middlemen then inform us about the cash deposited and the

nanre ollhe city fr"om where the amount has been deposited. We check all our
bnnk accounts through ot ine banking system on the computer installed in our
office ancl take out the printout of the cash amount deposited during the entire
day in all the accounts and mark the details on the printouts. On the same day,

Ialest by l5:30 hours, rve do RTGS to either M/s Siddhanath Agency and or to
M/s Radheyshyarn Enterprises in Sakar Complex, Soni Bazar, Rajkot. In lieu
ol' the RTC;S. M/s Siddhanath Agency and or to M/s Radheyshyam Agency
gives thc cash amount. The said cash is then distributed to concem
\4iddlemen.

Q.6:
firms

Please give details of persons rvho had deposited the arnount in your

r\.6. We are not aware of any persons who had deposited the cash

amount in our bank accounts. the ceramic Tile Manufacturers direct the

said parties to deposit the amount in cash in these accounts. As already

stateC above. rve had given our bank accounts details to the niddle man who

had in tum given these numbers to the Tiie Manuf'actulers."

tj.3 lfind that search was carried out at the office premises of Shri

Pravin Shirvi, Morbi, a broker/middtemen on 73.12.7015 and certain private

records were se'ized. As reproduced in the Show Cause Notice, the said private

records contained detaits tike name of bank, cash amount, ptace from where the

amount was deposited in bank, name of the person / authorized representative

who cotlected the cash from him, date on which cash was handed over and name

of the beneficiary of Tiles manufacturer of Morbi.

8.4 I have gg-ne through the Statenient of Shri Pravin Shirvi, Morbi, recorded

2.2015 irnder Section 14 of the Act. ln the said statement, Shri Pravin
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Shirvi, inter olia, deposed that,

"Q-4. Please give the details of Ceramic Tile Manufacturers and Cerarnic 'files

Showroom owncrs to whom do you gives the. cash which you receive ftom
above mentioned Shrolflocated in Rajkot.

A.4. I am disbursing the cash to the following Tiles manufactures:

(i) Sunheart Ceramics

(ii) Famous Ceramics
(iii) Samrat Sanitary (Sanitary wares manufacturers)
(iv) Sunbeam Ccramics
(v) Ramco Ceramics

(vi) Akash Ceramics (at Kadi-Mansa)
(vii) Gangotri Cerarnics

Q-6 : I am showing you page 959 of seized llle (l) (seized from his premises)

which shorvs the details oftransaction dated 31.07.2014. Please go through the

sarne and explain the enh'ies.

4..6 : I have gone through all the pages hled in seized file (l) and I state that

all the docunrents tiled in this file perlains to rni business ofdisbursing cash. I

explain the enffies made in page 959 as under:

(i) Tlre entries peftain to transaction rnade by rne on 31.07.2014

(ii) The left side shows the amount received by me. ... . . .

The right side shows the cash disbursed to respective persons as under

(i) Rs.2,78,6001 has been paid in cash to Shri Viren of M/s Surrheart

Ceramics.

(ii) 2nd and 3'd entry pel'tains to cash disbmsement to walch

manu laclurers.
(ii| 4s entry also pertains to cash disbursement to watch manufachucrs

exiept of Rs.3,07.400(1,00,000i+ 2.07 ,4001-) where the amount has

been paid to Slui Kanti of Ramco Ceramics).

(iv) 5s entry pertains to paynrent made to watch manufacturers.
(v) 6th entry pertains to cash payment ofRs. 2,50.0001 to Shri Ravi of M/s
Famous Ceramics.

(vi) 7o/o entry pertains to payment of Rs. 27.00,0001 made to Shri
Nilesh of C EB.

(vii) 8'h to I lth entries pertain to paynlent made to watch manufacturers.

Thus, in blief, I have made cash paynent of Rs. 2,78,600i- to Shri Viren of
Sunheart Ceranrics (Brand nanre of M/s. Sunshine Tiles), Rs. 3,07.400i- to Shri
Kanti of M/s Ramco (Brand name of M/s. Ramoj i) and Rs. 2,50,000/- to Shri
Ravi of lr{/s Famous Ceramics on31.01.2014.

I further state that I have nrade the entries in similar manner in all the pages
which you have seized.

L l1her state that on the pages where ever the cash have been paid, the nane
of the person of Tiles Manufacturers and the .rame of tile manufacturer has
been mentioned as can be seen above.

4/- $''
4'

^l
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Q.7. Please give the names of the tile manufacturer located in Morbi and other

areas Io whom you have made cash payment?

A.7.: I arn giving you the name of the Tile Manufacturers ard also the code

name o1'the pelson arrd their mobile numbers of the said Tile manufacturer to

rvhom I have handed cash:

(i ) Fanious Ceran.rics (Wall Tiles) - Hitesh (Ravi) 9825150439.
(ii) Famorrs Ceramics (Vitritied tiles)- Piyush - 9727770092.

(iii) Exotica Ceramics - Jignesh - 9978916?03.
(iv) Samrat Sanitory Pragjibhai - 9825390308.

(v) Gangotri Ceramics - Arun /Timber 90990144'77.
(r,i) Akash Ceramics - Madam - 9925009871.

(vii) Sunhearl Ceramics - Viren - 9825627770.

(ix) Sunbeam Ceramics - Sabi - 9825052244 "

9" The Appeltant No. t has contended that the middleman/broker Shri Pravin

Shrvi Morbi in his statement had given.name of 'Sabi' as the person who used to

coltect.cash from him on their behalf, however, they did not know who was

known as "Sabi" and nobody is known in the name of "Sabi" in their office.

9.1 ln this regard, I find that the Adjudicat'ing Authority has given findings at

Page No.41 of impugned order, which are reproduced as under:

"hr this regard, on verification olTable-'C' ofthe SCN issued to M/s. Sunbeam

Ceramics P\,1. Ltd., relevant statement of Shri Pravinbhai Shirvi and images of
daily sheets at Page No. 23 to 33 ofthe SCN, it is noticed that in Table-C ofthe
Slrow Cause Notice at Sr. No. 8 under the columns 2 & l, "Sabi" and "Short

name of M/s. Sunbeam Ceramics Pfi. Ltd." respectively are written. Shri

Pravinbhai Shirvi in his staten.rent, in answer to Q. No.4, has given the details of
Ceramic Tiles manufacturers to whom he gave the cash received from Shroff
and he has specifically mentioned the name of M/s. Sunbeam Ceramic P. Ltd.
therein. Irurther, he has also given the mobile number of the person to whom he

has made cash payment which is.9825052244. The said mobile number is
qwneci by Shri Bharatbhai R. Kasundra who is the Director of the Noticee i.e.

M/s. Sunbeam Ceramic P. Ltd. which has been admitted by him in his statement

dated 24.04.2019. Thus, there is clear co-relation of the tile manufacturer with
the person to whom the cash received from Shroff has been given by the

rniddleman/broker i.e. Shri Pravinbhai Shirvi. Therefore, no contradiction is
noticed as stated by the Noticee."

9.2 I find that Shri Pravin Shirvi in his Statement recorded on 24.12.2015

under Section 14 of the Act had given name of 'Sabi' to whom he used to hand

over cash pertaining to Appettant No.1 and had atso given corresponding mobite

number as 98?5052744. I find that said mobite number was owned by Shri

Bharatbhai R. Kasundra, i.e. Partner of Appettant No. 1, as admitted by him in

his statement daled 24.4.2A19. So, it is not under dispute that mobite number

987505?744 pertained to Appettant No. 2. Thus, entire chain of transaction right

from K.N. Brother/shree Ambaji Entelprise, Shroff to Appettant No' 1 through

Sirri Shirvi, Middteman /broker is tinked and co-retated. Considering the

es availab[e on records, I am of the opinion that though person named
C

htqt\.;.
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'Sabi' could not be traced during investigation, it wi[[ not undermine the

evidences gathered from the premises of M/s K.N. Brother/Shri Ambaji

Enterprise, Shroff and Shri Pravin Shirvi, Middteman/ broker. l, therefore, discard

this contention as devoid of merit.

10. The Appettant has contended that since cross examination of

Departmental witnesses were not attowed, their statements cannot be retied

upon white passing the order and determining the duty amount payabte by it. ln

this regard I find that the Appeltant No. I had sought cross examination of Shri

Latit As'humat Gangwani, owner of M/s K. N. Brothers / Shree Ambaji Enterprise,

Shri Pravin Shirvi, Morbi and atso departmental witnesses, during the course of

adjudication. The adjudicating authority denied the request of cross

examination by observing in the impugned order, inter alio, as under:

"17.4 Further as discussed above. all the witnesses have admitted their

respective role in this case, undel Section 14 ofthe Central Excise Act. 1944.

voluntarily, which is binding upon them and relied upon in the case ol the

Noticee. Further, I fincl that all the witnesses have not retracted their

statements. Therefore, the same are legal and valid pieces of evidence in the

eyes of lgw. It is a settled legal position that cross examinalion is not required

to be allowed in all cases. Moreover, tlrere is no provision under the Cenlral

Excise law to allow cross examination of the witnesses, during adjudication of
the case. The denial of opportunity of cross-examination does not vitiate the

adjudication proceedings. The Adjudicating Authority was not conducting a

trail of a criminal case, but was adjudicating a SCN as to whether there has

been clandestine removal of excisable goods without payment of duty. I find
that the Noticee has not provided any independent evidence to show that there

was no clandestine removal. ... ..."

10.1 I find that none of the Statements of Shroff/ Middtemen / Brokers and

Partner of the Appe[ant No. 1 recorded during investigation have been retracted

nor there is any attegation of duress or threat during recording of Statements.

Further, Shroff /Middtemen / broker have no reason to depose before the

investigating officers something which is contrary to facts. lt is also pertinent to

mention that the present case was not one off case invotving c[andestine

removal of goods by Tite manufacturers of Morbi. lt is on record that DGCEI had

simuttaneously booked offence cases against 1g6 such manufacturers for evas.ion

of central Excise duty who had adopted similar rnodus operondi by routing sate

proceeQs of itticitty cteared finished goods through shrotts / Middtemen /brokers.
It is atso on records that out of said 1g6 manufacturers, 61 had adm.itted and had
also paid duty evaded by them. so, the documentary evidences gathered by the
investigating officers from the premises of shroffs / middtemen contained traits
of itticitty removed goods and preponderance of probabitity is certainty against

'Appellant No. 1. rt has been consistentty hetd by the higher appettate fora that

d-,{
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cross examination is not mandatory and it depends on facts of each and every

case: I rety on the decision rendered by the Hon'ble Bombay High Court in the

case of Patel Engineering Ltd reported as 2014 (307) E.L.T. 862 (Bom.), wherein

it has been hetd that,

*23. Therefore, we are of the opinion that it will not be correct to hold that

irrespective of the facts and circumstances and in all inquiries, the right of
cross examination can be asserted. Further, as held above which rule or

principle of natural justice must be applied and followed depends upon several

factors and as enumerated above. Even if there is denial ofthe request to cross

examine the witnesses in an inquiry, without anything more, by such denial

alone, it will not be enough to conclude that principles of natural justice have

been violated. Therefore, the judgments relied upon by Shri Kantawala must be

seen in the factual backdrop and peculiar circumstances of the assessee's ease

before this Court."

'{0.2 By foltowing the above decision and considering the facts of the case, I

hotd that the adjudicating authority has not erred by not acceding request for

cross examination of the witnesses, as sought by Appettant No. 1.

1 1. The Appetlant has contended that in the entire case except for so catted

evidences of receipt of money from the buyers of tites through Shroff/

l,Aiddtemen/ Broker, no other evidence of manufacture of tites, procurement of

raw mat!.riats inctuding fuel and power for manufacture of tiles, deptoyment of

staff, manufacture, transportation of raw materiats as we[[ as finished goods,

payment to at[ inctuding raw material supptiers, transporters etc. in cash have

been gathered. The Appetlant further contended that no statement of any of

buyers, transporters who transported raw materiats and finished goods etc. are

relied upon or even avaitabte. lt is settled position of law that in absence of such

evidences, grave atlegations of ctandbstine removal cannot sustain and retied

upon various case [aws.

'l 1.1 . I find that the investigating officers gathered evidences from the premises

of M/s K.N. Brothers / M/s. Shree Ambaji Enterprise, Rajkot, Shroff, or Shri

Pravin Shirvi, Morbi, Middtemen, which indicted that Appettant No. 1 routed

sales proceeds of itticitty removed goods through the said Shroff and

Middtemeni Broker. The said evidences were corroborated by the depositions

rnade by Shri LaLit Ashumal Gangwani, Owner of M/s K.N. Brothers / M/s. Shree

Ambaji Enterprise, Shri Pravin shirvi, Morbi Further, as discussed supra,

Appettant No. t had devised such a modus operandi that it was almost impossibte

to identify buyers of goods or transporters who transported the goods' As a

result, no buyers of goods or transporters could be identified during

invest'igation. ln catena of decisions, it has been hetd that in cases of

ctandestine removat, it is not Possibte to unearth att the evidences and

Departmentisnotrequiredtoprovethecasewithmathematicalprecision.lrely
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on the Order passed by the Hon'bte CESTAT, Ahmedabad in the case of Apurva

Atuminium Corporation reported at 1996 (261 ) E.L.T. 51 5 (Tri. Ahmd. ), wherein

at Para 5.1 of the order, the Tribunal has hetd that,

"Once again the onus of proving that they have accounted for all the goods

produced, shifts to the appellants and they have lailed to discharge this

burden. They want the depaflment to show challanwise details of goods

transported or not transported. There are several decisions of Hon'ble

Supreme Court and High Courts.wherein it has been held that in such

clandestine activities, only the person who indulges in such activities knows

all the details and it would not be possible for any investigating officer to
unearth all the evidences required and prove with mathematical precision, the

evasion or the other illegal activities".

12. ln view of above, the various contentions raised by Appettant No. 1 are of

no hetp to them and they have failed to discharge the burden cast on them that

they had not indutged in ctandestine removal of goods. On the other hand, the

Department has adduced sufficient oraI and documentary corroborative

evidences to demonstrate that the Appetlant No. 1 indulged in ctandestine

removal of goods and evaded payment of Central Excise duty. l, therefore, hotd

that confirmation of demand of Centra[ Excise duty amount of Rs.18,91,263/- by

the adjudicating authority is correct, [ega[ and proper. Since demand is

confirmed, it is natural consequence that the confirmed demand is required to

be paid atong with interest at appticabte rate under Section 11AA of the Act. l,

therefore, uphotd order to pay interest on confirmed demand.

13. The Appetlant has also contended that Tiles were notified at Sr. No. 58

and 59 under Notification No. 49l2008-C.E.(N.T.) dahed24.12.2008, as amended

issued under Section 4A of the Act and duty was payable on the retaiI sate price

declared on the goods less abatement @ 45%, Though there is no evidence of

manufacture and clearance of goods that too without declaration of RSP/MRP,

duty is assessed considering the so catted atleged reatized vatue as abated vatue

without any [ega[ backing. The Appeltant further contended that duty is to be

determined as per Section 4A(4) of the Act read w.ith Rute 4(i) of Central Exc.ise

(Determination of Retail Sate Price of Excisable Goods) Rutes, 200g, which

provided that highest of the RSp/MRp dectared on the goods during the previous

or succeeding months is to be taken for the purpose of assessment.

13'1 I find it is pertinent to examine the provisions contairred in section 4A of
the Act, which are reproduced as under:

"Section 4,A. Valuation of excisable goods with reference to retail sale pr1ce.-(1) The Central Goverrunent may. by notification in the Official Gazette,
y goods , in relation to which it is required, under the provisions of
Metrology Act, 2009 (l of 201 0)] or the rules made thereunder or

under any n force, to declare on the package

!.

SH

other law for the time being i
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thereof the retail sale price of such goods, to which the provisions of sub-

section (2) shall apply.

(2) Where the goods specified under sub-section (l) are excisable goods and

are chargeable to duty of excise with reference to value, then, notwithstanding

anlthing contained in section 4, such value shall be deemed to be the retail
sale price declared on such goods less such amounl of abatement, if any, from
such retail sale price as the Central Govemment may allow by notification in
the Official Gazette."

f3.2 I find that in terms of the Lega[ Metrotogy Act, 2009, retail sate price is

required to be dectared on packages when sotd to retail customers. This woutd

mean that when goods are sotd to customers, other than retail customers, like

institutional customers, the provisions of Legal Metrology Act, 2009 woutd not be

appticabte.

'i 3.3 On examining the present case in backdrop of above provisions, I find that

Appetlant No. t has not produced any evidences that the goods were sold to

retail customers. Further, as discussed above, Appellant No.1 had adopted such

a modus operandi that identity of buyers coutd not be ascertained during

investigation. Since, appticabitity of provisions contained in Legal Metrotogy Act,

2009 itsetf is not confirmed, it is not possible to extend benefit of abatement

under Section 4A of the Act. Even if it is presumed that att the goods sotd by

Appetlant No.1 were to retait customers then atso what was reatized through

Shroff /Middtemen cannot be considered as MRP value for the reason that in

cases when goods are sotd through deaters, realized vatue woutd be less than

AARP vatue since dealer price is atways less than MRP price.

13.4 As regards contention of Appellant No.1 that duty is to be determined as

per Section 4A(4\ ot the Act read with Rute 4(i) of Central Excise (Determination

of Retait Sate Price of Excisable Goods) Rutes, 2008, I find it is pertinent to

examine the provisions of Rute 4 ibid, which are reproduced as under:

"RULE 4. Where a manufacturer removes the excisable goods specified

under sub-section (1) of section 4A of the Act, -

(a) without declaring the retail sale price on the packages of such goods;

or

(b) by declaring the retail sale price, which is not the retail sale price as

required to be declared under the provisions of the Standards ol

Weights and Measures Act. 1976 (60 of 1976) or rules made

thereunder or any other law fbr the time being in force; or

by declaring the retail sale.price but obliterates the same after their

removal from the place ofmanufacture,

then, the retail sale price of such goods shall be ascertained in the

following manner, namelY :-

. (0 if the manufacturer has manufactured and removed identical goods'

I
l.

(c)
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within a period of one month, before or after removal of such goods,

by declaring the retail sale price, then, the said declared retail sale

price shall be taken as the retail salc price ofsuch goods :

(ii) if the retail sale price cannot be ascertained in terms of clause (i).

the retail sale price of such goods shall be ascertained by conducting

the enquiries in the retail market where such goods have normally

been sold at or about the same time ofthe removal of such goods from

the place of manufacture :

Provided that if more than one retail sale price is ascertained under

clause (i) or clause (ii), then, the highest of the retail sale pricc, so

ascertained, shall be taken as the retail sale price ofall such goods."

13.5 lfind that in the present case, the Appettant No. t has not demonstrated

as to how their case is covered by any of the situation as envisaged under sub

ctause (a), (b) or (c) of Rute 4 ibid. Hence, provisions of Ru[e 4(i) ibid is not

applicabte in the present case.

13.6 ln view of above, plea of Appettant No. 1 to assess the goods under

Section 4A of the Act cannot be accepted.

14. The Appettant has contended that a[[ the atlegations are basetess and

totatty unsu bstantiated, therefore, question of atteged suppression of facts etc.

also does not arise. The Appeltant further contended that none of the situation

suppression of facts, witlful mis-statement, fraud, cotlusion etc. as stated in

section 11A(4) of the central Excise Act, 1944 exists in the instant case but it is

atleged suppression of facts in the impugned order based on the generat

attegation. I find that the Appettant No. 1 was found indutging in ctandestine

removal of goods and routed the cash through shroffiMiddtemen/Broker. The

modus operandi adopted by Appettant No. 1 was unearthed during investigation

carried out against them by DGCEI, Ahmedabad. Thus, this is a clear case of

suppression of facts with intent to evade payment of duty. considering the facts
of the case, I am of the opinion that the adjudicating authority was justified in
invoking extended period of limitation on the grounds of suppression of facts.
Since invocation of extended period of timitation on the grounds of suppression
of facti is uphetd, penatty under Section 11AC of the Act is mandatory, as has
been herd by the Hon'bte supreme court in the case of Rajasthan Spinning &
weaving Mitts reported as 200g (23g) E,L.r. 3 (S.C.), wherein it is hetd that when
there are ingredients for invoking extended per.iod of timitation for demand of
duty, imposition of penatty under section .r 

1AC is mandatory. The ratio of the
said judgment appties to the facts of the present case. l, therefore, uphold
penatty of Rs.18,91,263l- imposed under section 11AC of the Act.,..: '-

,,]5. Regarding penatty imposed upon Appe(tant No. 2 under Rute 26 of the

a\\

\
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Rutes, I find that the Appettant was the Partner of Appettant No. 1 and was

looking after day-to-day affairs of Appetlant No.'l and was the key person of

Appeltant No. 1 and was directty involved in ctandestine removal of the goods

manufactured by Appetlant No. 1 without payment of Centrat Excise duty and

without cover of Central Excise lnvoices. He was found concerned in clandestine

manufacture and removal of such goods and hence, he was knowing and had

reason to betieve that the said goods were liabte to confiscation under the Act

and the Rules. l, therefore, find that imposition of penatty of Rs.5,00,000/- upon

Appetlant No. 2 under Rute 26(1) of the Rules is correct and [ega[.

16. ln view of above, I uphold the impugned order and reject the appeals of

Appeltants No. 1 to 2.

17.

17.

erft.r+nt* ar<r d fi G qffi 6r ft'Tdlr sq+tr n-fth t fr-ql qrm t r

The appeats fited by the Appettants are disposed off as above.
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